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MANAGING RISK: A GUIDE TO COVID-19 

HUMAN RESOURCES ISSUES 
 

 

The coronavirus (COVID-19) outbreak continues to have a direct impact on businesses and their 
employees worldwide. 
 
This guide is intended to provide advice on key HR considerations and actions businesses should or could 
take to respond to and manage the risk of COVID-19. 
 
People are rightly worried about their future; businesses are worried about how they will survive in a period 
of uncertainty with, at time of writing, no end date.  
 
The situation is dynamic with new information coming daily from Government and other sources on a 
range of topics such as how to react?  What to do?  What is legal? What is not? 
 
Although the short term view is at the forefront of many companies’ thinking right now, getting through this 
period and coming out of it with a workforce that can pick up where you left off, is also worth equal 
consideration as you will want your people to come back to work for you when this is over.   
 

What are the options? 
 
Below, we’ll be examining what is available to your business to best help you manage the current fluid 
employment situation. 
 
We will start by saying that, in employment law, it’s important to remember that ‘reasonableness’ is a 
fundamental benchmark, which can best be achieved by finding a balance between the needs of both the 
employee and the business. Managing employees fairly and legally is paramount right now.   
 
The Government has recently announced its Job Retention scheme, which for many is a relief that will 
prevent what would have been millions of layoffs and redundancies. There will be more detail coming 
about how the scheme will work. But it’s not available to all.  Here’s what we know so far about the 
scheme. 
 

The Job Retention Scheme 

 
On Friday 20 March 2020, the Chancellor Rishi Sunak announced a package of measures to protect 
millions of jobs and incomes in response to COVID-19. 
 
All UK employers will be able to access support to continue paying part of their employees’ salary (up to 
80% of their workers’ wages up to a limit of £2,500 a month).  It’s strict intention is for those employees 
that would otherwise have been laid off during this crisis. In other words, employees remain 
‘employed’. 
 

What is the Job Retention Scheme? 

 
For employees that are still employed but do not currently have work, the plan is that they will get up to 
80% of their gross wages. This is what is meant by ‘furloughed workers. The current Government 
guidance, COVID-19: support for businesses, states employers “will need to: 
 
• designate affected employees as ‘furloughed workers,’ and notify [their] employees of this change - changing the 

status of employees remains subject to existing employment law and, depending on the employment contract, 
may be subject to negotiation. 

• submit information to HMRC about the employees that have been furloughed and their earnings through a new 
online portal (HMRC will set out further details on the information required).” 
 

 



 

 

What period will the Job Retention Scheme cover? 

 
Eligible employers will be able to access grants by the end of April from HMRC. Payment of wages 
under the Job Retention Scheme will be backdated to 1st March 2020 and will be initially open for 3 
months (from 1 March), to be extended if necessary. 

 

Are You Eligible? 

 
Under the Scheme, all UK employers will be able to access support to continue paying part of your 
employees’ salary for those employees that would otherwise have been laid off during the crisis. This will 
include limited companies, sole traders, LLPs, partnerships and charities. 
 

Who are furloughed workers? 

 
The term ‘furloughed’ is not a recognised status in UK law. In this context is it a general, rather than a 
technical sense, applied in relation to statutory guarantee payments. It covers those employees ‘laid- off’ 
(sent home) who do not undertake any work for the employer. 
 
However, it is not simply the case that you can designate affected employees as ‘furloughed workers’ 
without agreement of the individual employee. This is an issue of employment and contract law. 
 
Some employment contracts (relatively few) contain an express right for the employer to lay off an 
employee or put the employee on short time working. Where there is no express contractual clause on 
lay off, the contract of employment will need to be varied to avoid potential claims for breach of contract 
and unlawful deduction of wages.  Given that being furloughed means that your employees can expect 
80% of gross wages (with the £2500 cap), gaining buy-in is not proving to be difficult.  BUT YOU MUST 
ASK EMPLOYEES TO AGREE TO THIS CHANGE, given that the alternative is likely to be either not 
being paid or redundancy. 
 

What does the 80% include? 

 
For now, the guidance for business simply states “HMRC will reimburse 80% of furloughed workers 
wage costs, up to a cap of £2,500 per month.” The guidance for employees adds that their employer can 
claim a grant of up to 80% of the employee’s “wage for all employment costs”, up to a cap of £2,500 per 
month, indicating that it includes pensions contributions, NI contributions etc. 
 

Can a furloughed worker do some work? 
 
No. The current Government guidance states to qualify for the Job Retention Scheme, the furloughed 
worker should not undertake work for the employer while furloughed. Otherwise the employer will not be 
able to claim the 80% of wages grant. 
 
Questions have been asked about whether or not an employee can undertake work for another employer 
whilst furloughed.  There is going to be official guidance soon.  Our advice at present is to: 
 

• review your employees’ contractual terms in relation to undertaking other work.  Most contracts have 
such a clause.  In normal circumstances employees must get your permission to undertake any other 
work. 

• If an employee wants to work outside of their normally contracted hours, then review the contract, but if 
there is no reason to refuse, give permission.  But given our current situation, check with a good source 
of advice. 

• If an employee wants to work during their normal contracted hours, again there is no official advice.  
However, any furloughed employee remains contracted to work and receive all benefits and protections 
of their employment.  In normal times employees would not expect to work for another employee during 



the hours they are contracted to work for you.  We don’t think that this will change, but we’ll wait for the 
official advice. 

 

What if employees are working from home? 

 
The Government advice is that everyone who can work from home should do so, and employees should 
receive their normal pay. This does put responsibilities on an employer - for example, they are responsible 
for equipment they supply and the requirements of the health and safety legislation that apply to home 
workers will apply in these cases. 

 

What if employees are working reduced hours? 

 
If employees are working reduced hours, either at home or at their usual workplace, they cannot be 
furloughed workers. To qualify for the Job Retention Scheme, the furloughed worker must not undertake 
work for the employer during the period of furlough. 
 
If you would prefer put employees on reduced hours, you must obtain their agreement of the employees to 
vary their contract in the usual way. (If you don’t, you might later face claims for breach of contract and 
unlawful deduction of wages). If you make this choice, you as the employer will be responsible for paying 
the reduced wages/salary as these employees will not be eligible for the Job Retention scheme. 

 
Can employees insist they are put on furlough leave? 

 
No. You must designate the employee as a ‘furloughed worker’. 
 

What if the employee needs to look after their children considering the 

school closures? 

 
Again, an employee can only be designated a furloughed worker if you agree to designate them as such.  
 
Some employers are allowing parents to work flexibly, to try to manage both work and childcare 
particularly where employees can work from home.  But such employees are not eligible for the Job 
Retention scheme. 
 

What about those having to self-isolate? 

 
The purpose of the Job Retention scheme is to cover the designated amount of salary for employees who 
cannot work because there is no work to do, and as an alternative to lay off/redundancy. 
 
Under new emergency regulations, employees who are self-isolating in accordance with the Government’s 
advice on coronavirus disease, or because they have been told to do so by a doctor or NHS 111, should 
be treated as on sick leave and so may be entitled to sick pay. 
 
For now, it is not clear if you can nominate someone who is well but self-isolating as a precautionary 
measure as ‘furloughed workers’ or whether they may only do so once the employee’s period of sick leave 
has ended. 
 
You will also need to cautious where contractual sick pay schemes provide more than 80% of wages (up 
to the £2,500 per moth cap). Equally, some employees may prefer to become furloughed workers where 
they are only entitled to statutory sick pay which is likely to be less than 80% of their monthly pay. 
 
 
 
 
 
 



Important points to keep in mind 

 
• Clear communication is key in these uncertain times. Keep employees updated. 

• Revisit measures already put in place. Considering the changing situation, you and your employees 
should consider whether different arrangements to alternative working arrangements already put in 
place will now be needed. Homeworking may have been a good option in many cases, but does the 
closure of schools change that for some employees, making the new furloughed worker status 
preferable, or can homeworking still work subject to some adjustments? 

• It’s more important than ever to keep accurate employee details.  How are you going to keep in touch 
with furloughed/sick employees?  Email?  Intranet?  Before people go off, make sure you can keep in 
touch. 

 

FINALLY… 
 
Of course, this is not the end.  We are only just beginning to understand some of the details and as and 
when they are made available, we will update our guidance and communicate 
 
In the meantime, please keep heeding the expert’s advice and stay safe 
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